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On February 24, 1971, a panel of this Court, with one judge 
dissenting, reversed appellant's conviction of robbery, holding 
that the Government had failed to carry its heavy burden in 
establishing that appellant had knowingly and intelligently 
waived his Fifth Amendment privilege against compulsory self- 
incrimination. In reaching that conclusion, the majority of 
the panel reasoned that an equivocal remark which appellant 
had made at the beginning of his statement to the police, to 
the effect that they were not to write anything down, indicated 
that he did not understand that anything he said could be used 
pentane him even if not written. Thus, in the majority's view 


appellant could not have affirmatively and understandingly 
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waived his Fifth Amendment privilege since he was not cognizant 
of the full extent of his privilege. Appellant's misconception 
of the legal efficacy of his oral statements, according to 

the majority, made it “improper for the police officers to 
receive his statement, and error for the trial court to admit 
it." Slip op. at 9. By scrutinizing the record in order to 
probe appellant's thought processes in deciding to confess, 

the majority has in our estimation disregarded the decision 

of this Court in Pettyjohn v. United States, 136 U.S. App. 

D.C. 69, 419 F.2d 651 (1969), cert. denied, 397 U.S. 1058 (1970), 
and has formulated a :subjective test for waiver. In effect, 

the majority now requires the police to be mind-readers while 
questioning a suspect and imposes an impossible burden, instead 
of just a heavy burden, upon the Government in establishing 

a waiver of this constitutional right. Because of the importance ~ 
and broad sweep of the panel's decision, we ask that the case 
be reheard and suggest that it is appropriate for rehearing by 
the Court sitting en banc. 


Facts. 


Appellant had been convicted and sentenced in 1967 to 


imprisonment for five to fifteen years, He appealed from his 
conviction, and on March 14, 1969, this Court, with one judge 
dissenting, remanded the case for an evidentiary hearing as to 


the validity of appellant's waiver of his privilege against 
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compelled self-incrimination. Frazier v. United States, 136 


U.S. App. D.C. 180, 419 F.2d 1161 (1969) [Frazier I]. After 


a hearing on remand, the District Court concluded that appellant 


had knowingly and intelligently relinquished Be Fifth Amendment 


privilege. 
As we have recounted in greater detail in our brief, the 
facts as established on the remand hearing showed that the 
warnings required by the Supreme Court in Miranda v. Arizona, 
384 U.S. 436 (1966), were read to appellant three times within 
an hour and a quarter. Appellant himself, immediately before 
_ gushing forth his admissions, twice read "the rather SS 


advice and admonitions incorporated into the warnings." — 
fie 


On two occasions that day, before he incriminated himself, 
‘appellant stated he was already aware of his rights. Immediately 


before giving his unsolicited statements, appellant admitted 


knowing "that anything he said to [the police] could be or would 


be used ee him in court.” (Tr. 48,)_ Soren signed a 


a, oe oan v. United States, supra, 136 BeS- App. D.C. at 


Robinson, J., ene). 


2/ “Tr." refers to the transcript of the remand hearing. 
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police department form to the effect that he understood his 
rights. 
; After appellant had agreed to talk, the police officer 
began to explain to him why he had been arrested by reading the 
arrest warrant to him. Appellant, however, interrupted and 
persisted in saying he wanted to clear a friend from any im- 
plication in a’different robbery. A photograph of his friend 
was found, and appellant identified it. He then began to admit 
to several different robberies and two shootings while the police 
asked mainly clarifying questions as to names and locations 
(e.g-, Tr. 50,'57). When appellant mentioned commiting the 
holdup in the case at bar, he did so by stating he robbed a 
store “up there around 15th Street, on Harvard Street" (Tr. 50). 
The police then obtained the name and address of the store from 
their files. When some of appellant's victims were unable to 
identify him, he persuaded them that he was the felon by re- 
enacting the robbery for them. As is evident from the record, 
appellant was neither nervous nor upset during the time from 
his arrest until the end of his admissions, but was in fact 
cooperative. 

A few minutes after appellant began to tell of his robberies, 
but before he admitted the crime in this case, he noticed the 


police officer taking notes and said: "No, don't put anything 


down." "Don't write anything." (Tr. 52, 73.) The officer 
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ceased writing because he did not "want to start arguing" with 


| 
appellant (Tr. 52-53). When appellant eventually said, "That's 


it; that's all I know and that's all I'm going to tell you" 
(Tr. 60), the officer terminated the interview. Appellant refused ~ 
to sign any written statement or summary of what he had just 
said. 
Although the crucial question on remand, as framed by 

the majority, was what appellant meant when he prohibited note- 
taking, appellant refused to testify at the remand hearing. 
He persisted in that refusal even though this Court in the 

first appeal, the District Court at the remand hearing, and 

the Government indicated that if he should testify, his testimony 
could not be used as evidence against him, Without any evidence 
to rebut that adduced by the Government, the District Court 

found appellant to have knowingly and intelligently waived 

his privilege against compulsory self-incrimination (Tr. 91-94). 
As the hearing judge stated, it was beyond belies that appellant, 
having heard and read the warnings as many times as he did, 
"would not have fully understood that anything he said could 


be used against him." (Tr. 93.) 
- Argument | 
Before an accused may be found to have validily relinquished 
a constitutional right, something it is well settled he may do, 


it is necessary that he possessed an awarness of the existence 
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of that right. While that principle is clear and well accepted, 


courts often differ as to the standards to be employed in 


attempting to gleam whether the requisite knowledge was present. 
Prior to Miranda v. Arizona, supra, the determination of 
whether a defendant knew of his rights before he waived them 
depended on a case-by-case evaluation of that knowledge as 
garnered from his age, education, intelligence and prior contact 
with authorities. E.g., Crooker v. California, 357 U.S. 433 (1958). 
However, conclusions of waiver based on such subjective evaluations _ 
of a defendant's knowledge could "never be more than speculation.” 
Miranda v. Arizona, supra, 384 U.S. at 469. In order to eliminate 
such guesswork, the Supreme Court substituted a "clearcut fact" 
by requiring the police to inform an accused of his constitutional 
rights before interrogation. Id. at 468-73. We agree that 
the recitation of those warnings is not to be a formalistic 
preliminary ritual, but is to be given in a manner that is con- 
ducive to comprehension and understanding. Once the warnings 
are properly given, however, we submit that knowledge may 
be presumed unless rebutted. Once knowledge is established, 
the next inquiry into the validity of a waiver is whether the 
decision to relinquish that right was voluntary. or resulted 
from the coercive nature of the interrogation process. 

By applying a subjective test in which the crucial question 
is what the particular defendant thought his rights were, the 
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majority in the case at bar has chosen a standard which the 
Supreme Court rejected in Miranda because it required too 
“much speculation. When faced with a similar issue, this 
Court in Pettyjohn v. United States, supra, 136 U.S. App. D.C. 
at 72-73, 419 F.2d at 654-55 (footnote omitted), stated: 


We, of course, are unable to and do} not 
endeavor to probe appellant's mind in an 
attempt to discover whether he made a 
meaningful waiver, Instead, we must apply 
an objective standard in determining 

the proper resolution of the issue, | 


The Pettyjohn court went on to say that an objective standard 
meant 


that the validity of any Miranda waiver 
must be determined by the court's inspection 
of the particular circumstances involved, 
including the education, experience /and 

and conduct of the accused as well as the 
eredibility of the police officer(s) 
testimony. The court will then objectivel 
assess all the aforementioned factors and 
determine whether the waiver was valid. Id. 
at 72 n.7, 419 F.2d at 654 n.7 (emphasis 
added). Sée also Frazier v. United States, 
supra, 136 U.S. App. D.C. at 

F. oa at 1174 n.13 (Burger, J., dissenting). 


Miranda, besides specifically rejecting a subjective 
standard for determining knowledge, envisioned an objective 
test since only an objéctive formulation looks to both an 
accused's conduct and to the police officer's actions. By 


establishing a requirement of warnings, a "clearcut fact" 


as to knowledge, the Supreme Court in Miranda created a 
; | 


Son 


deterrent exclusionary rule which renders inadmissible in the 


prosecution's case in chief a confession obtained without the 
3 


proper warnings. § Since a deterrent rule can be effective 
only if the police are shown to be at fault so as to prevent 
similar future actions, the standard to be followed must 

center on police reaction to an accused's conduct. A sub- 
jective test can have little, if any, deterrent aspects because 
it forces the police to become mind readers and then blames 
them if they gessed wrong. 

. The case at bar is an excellent example of why a subjective 
standard is so unwieldy and so costly to the effective admini- 
stration of justice as to make it impractical. Appellant's 
ban on note-taking and his refusal to sign a written composite 
of his admissions, the majority admits, could mean any of a 
number of things. Slip op. at 8-9. By attempting to determine 
exactly what appellant meant by his statements, and by refusing 
3/ The deterrent nature of Miranda was recently emphasized 
when the Supreme Court permitted impeachment by an uncoerced 


confession obtained without warnings, Harris v. New York, 
39 U.S.L.W. 4281 (Sup. Ct., February 24, 1971). 
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to find a waiver because of that speculation, the majority has 


4/ 
made it impossible for the Government to meet its heavy burden. 


We are forced to rebut the meaning of an ambiguous remark whose 
true meaning only appellant knows. By refusing to testify, 
appellant has sxeceeéd in frustrating justice and has made a 
shambles of the truth-seeking process, for he has barred inquiry 
into the very area which the majority now declares must be explored. 


Any defendant in a similar situation could defeat prosecution 


merely by withholding his own testimony as to his state of mind, 


3) ue majority's attempt Lae ae this case from the 
actual situations in Pettyjohn v. United States, ‘supra, 

' and United States v. MeNeT U.S. App. D.C. > 

F.2d T1109 (1969), by Focusing on the timing of the remarks, 
slip op. at 9 n.22, is we submit, a meaningless distinction. 
Since the majority has ruled as a matter of law, slip op. 

at 5, that the speculation as to the meanings of the remarks 
‘has defeated the Government's heavy burden, we fail to see 
how the addition of a few more meanings because of the time 
in which they were rendered could cause a different result if 
a subjective test were applied. 
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This is exactly the type of situation the Supreme Court 
attempted to avoid by requiring warnings and in establishing 
an objective test in Miranda. By showing that appellant was 
warned of his constitutional rights in a manner conducive to 
comprehension and that he was not questioned until after he 
acknowledged his understanding of those rights, the Government, 
we maintain, sustained its heavy burden and fulfilled the 
requirements of Miranda. Appellant's ambiguous ban on note-taking 
does not rebut the presumption that appellant knew of his con- 
stitutional rights since there could have been "any number 
of conceivable explanations" for that statement, slip op. at 8, 
and thus it did not necessarily place the officers on notice 
that appellant did not understand that anything he said could 
be used against him, Pettyjohn v. United States, supra; 
United States v. Thompson, 417 F.2d 196 (4th Cir. 1969), cert. 
denied, 396 U.S. 1047 (1970). See also United States v. Ruth, 
394 F.2d 134 (3d Cir.) cert. denied, 393 U.S. 888 (1968); 
Auger v. Swenson, 302 F.2d 1131 (W.D.Mo. 1969). 

By applying a subjective standard in the case at bar, the 
majority has incorrectly combined the element of knowledge 


with the determination of an uncoerced admission. As the dissent 


57_ See Frazier v. United States supra, 136 U.S. App. D.C. at 
187 n.31, 419 F.2d at ne3l. , : 
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in Frazier I pointed out, the Fifth Amendment prohibits the 
compulsion of self-incriminating statements but does not 
preclude voluntary self-incrimination. Frazier v. United 
| 
States, supra, 136 U.S. App. D.C. at 192, 419 F.2d at 1173 
(Burger, J., dissenting). Miranda also recognizes that principle: 
Any statement given freely and voluntarily 
without any compelling influences is, of course, 
admissible in evidence .... Volunteered 
statements of any kind are not barred by the 
Fifth Amendment and their admissibility is 


Se eee Se by our holding today. 384 U.S. 
at 478. 


Just as the mere fact that an accused eeniocest after being 
warned does not show per se that the aduission was voluntary, _ 

so too should the converse be true, The mere fact that an accused 
confessed in custody Gees not per se prove compulsion. Bosley 

v. United States, 138 U.S. App. D.C. 263, 426 F.2d 1257 (1970). 


In the case at bar the record is clear that appellant's 


statements were not the result of coercive custodial interrogation 
but were in every sense of the word voluntary. Appellant was 

not in custody for the offense in the case at bar, nor did the 
police Sogo him about it until after he volunteered that 


oF = “ Mitchell v. United States, “Be “5 “App. DeCe 
d 483, cert. denied, 400 U.S. 867 ( ao 
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he had committed the crime. Even before the police finished 
reading the arrest warrant, appellant began to "gush forth" 
admissions. Surely the police were not under a duty to 
stop appellant: from talking until they throughly explained his 
rights to him.; Bosley v. United States, supra. Since the 
Fifth Amendment bars only compelled admissions, a statement 
freely given without compulsion should be admissible even if 
volunteered because of a misconception of its legal efficacy. 
We wish to emphasize that we are not suggesting that the 
majority has allowed the criminal to go free because of the 


constable's blunder, We are asserting, as did the dissenting 


judge, that the constable did not blunder. 


Conclusion 
WHEREFORE, appellee respectfully requests that this case 

be reheard and suggests that such rehearing be before the Court 
en banc. 

/s] THOMAS A, FLANNERY 

HOMAS A, F R’ 

United States Attorney 

/s/ JOHN A. TERRY 


OHN A, TERRY 
Assistant United States Attorney 


oe JOHN O'B CLARKE 
OHN O°B CLARKE 


Assistant United States Attorney 
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STATEMENT OF QUESTION PRESENTED 


Whether the trial court erroneously admitted 


appellant's oral confession, after a remand hearing on 
| 


the question of intelligent waiver, where no evidence 


ey 
was introduced to establish intelligent waiver in the 


A 
face of appellant's refusal to speak if the police 
officer took notes and where that pivotal conduct of 
appellant was not even considered by the trial court in 


its decision favoring admissibility. 


STATEMENT UNDER RULE 8(d 


The pending case was previously before this 


Court as Frazier v. U.S.A., No. 21,426 (decided March 14, 
1969) . 
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C. The Evidence on Remand 


1. Evidence which the trial court 
considered wlelekelclelelelcloicieleleicieteicieietieiote 


2. Evidence which the trial court 
" ignored eelelelolelefelciclelelelelcicieinicn eee 


STATEMENT OF POINTS Cece eee e ccc ccc cece ccccccee§ 6 
SUMMARY OF ARGUMENT i i ay 
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UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,528 


UNITED STATES OF AMERICA 
ve 


EUGENE R. FRAZIER, Appellant 


| 
Appeal from the United States District 
Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


| 
This is an appeal from a decision of the United 


States District Court for the District of Columbia, on 


remand of the record, upholding the admission of appellant's 


confession and letting stand a judgment convicting appellant 

of robbery. The decision was rendered August 28, 1969. 
Appeal was noted September 4, 1969, pursuant to 

Rule 37 of the Federal Rules of Criminal Procedure. 
Jurisdiction of this Court is founded upon Title 


28 United States Code Section 1291. 


1. 


References to Rulings 


Findings and Conclusion of united States 
District Court for the District of Columbia 
(Hart, J.) issued August 28, 1969 


coreeeeeee. Reporter's 
transcript, 
pp. 91-94 
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STATEMENT OF THE CASE 


A. Background 


This Court's decision on March 14, 1969 in case 


No. 21,426 ordered the record remanded for hearing and 
findings on the issue of intelligent waiver with respect to 
appellant's oral confession. (The confession had been 
admitted in the proceedings in which appellant was convicted 
of robbery.) | 
The issue was triggered by appellant's conduct 


during interrogation. Specifically, appellant objected to 


any note-taking by Sergeant (now Lieutenant) Keahon, and 


refused to resume talking to the Sergeant until the latter 


stopped writing. At the robbery trial, Sergeant Keahon gave 

| 

the following candid description: 

"At the beginning of his admission, I started 
to write notes, and he stopped me and said: 
‘Don't write anything down. I will tell 

i ut I don! 


-- and again -- 
"I wanted to and I started to but he stopped me." 


[The Sergeant stopped writing and the appellant resumed 


talking, eventually making the confession in question.] 


B. Remand 
Against this background, this Court remanded the 
record for hearing and findings. Specifically, this Court 


directed: 


tAppellant's ban on note-taking inveighs against 


intelligent waiver, but this inference might 
be overcome, for example, if Sergeant Kea 
-admonishe im at even an oral confession 


je? "would be used a r appellant replied 


13 
ht 


a ut sti 1d not want anything 
iwritten down. absent Some adds tional evidence 
comparable in ali of understanding waiver 
ever, his confession cannot nd. Opinion, 
‘pp. = nderscoring added.) 
- The Evidence on Remand 
The evidence introduced on remand consisted of 
two types:| first, the evidence which the trial court referred 
to and relied upon; and second, the evidence which the court 
ignored. (In addition, of course, there was the fundamental 
fact of appellant's refusal to continue talking unless and 
until Sergeant Keahon ceased note-taking. This, too, the 
court chose to ignore.) 
1. Evidence which the trial court considered. 
(a) The I.Q. tests administered to appellant 
at St. Elizabeth's Hospital on January 13, 1967 and evaluated 
there on February 1, 1967 indicated that appellant was a 
person of “at least _low_average native abilities" (Tr. 11) and 
"possibly even somewhat higher" (Tr. 12). 
(b) In the opinion of appellee's expert wit- 


ness, Dr. Eugene Charles Stammeyer of the St. Elizabeth's 
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Hospital staff, appellant "could understand and appreciate 
Ese’ 


nd comprehend the meaning" of the Miranda warnings on a 
-D. Form 47 (Tr. 17). 

Dr. Stammeyer was not questioned as to the impact 
on that opinion of appellant's refusal to talk if Sergeant 


Keahon took notes, and that fact -- the nub of the case -- 


was not even brought to his attention.* 
(c) Appellant was warned of = Miranda rights 
and said he understood them several times when arrested and 
at Police Headquarters (Tr. 29-30; 43-44; 43 and 64); he read 
and signed a Form P.D. 54 (Tr. 44); and in fact he had been 
given a Form 47 to keep about 6 months earlier (Tr. 79-80). 
(d) When Sergeant Keahon gave appellant a 
Form 47 to read (Tr. 44), appellant read the card -- “his 


lips were moving and I did hear some type of sound coming 
from his lips" (Tr. 45). 
| 


| 

*Dr. Stammeyer's testimony was also interesting in that he 
admitted, on cross-examination, that he disagreed with the 
St. Elizabeth staff diagnosis that appellant was without 
mental disorder; and that, on the contrary, 
opinion that appellant s ered from a passive aggressive 
persona y - 16) aS a resu of a serious Blood disease 
involving red torpusties (sickle Cell anemia) . 1s 
disease repeatedly disrupted appe an s Tre De zy 5 
requiring Mospita ation “in medical crisis. (Tr. at 

|_cLuttatites sucn as “getting himself established ons 


job" or settling down in marriage (Tr. 19 '- 


| 
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(e) The appellant appeared physically normal, 
| 
uninjured, sober and undrugged at all relevant times (Tr. 
30-31; 37; 39-40 and 58-60), and there were no distractions 


such as noises, etc. (Tr. 43). 


2. Evidence which the trial court ignored. 


(a) Appellant was not balky or hostile. On 


the contrary, each officer who was with appellant on the 
afternoon and evening in question was impressed with Sporn 
cooperative manner. Thus, Officer Sandy: "very cooperative." 
(Tr. 31); Officer McGinnis: "He was very cooperative." (Tr. 
40); Sergeant Keahon: "Yes, sir, very." (Tr. 60). 

(b) After Sergeant Keahon put away his pencil 
and paper so that appellant resumed talking, neither the 
Sergeant nor Officer Fury told appellant that an oral: con- 
fession would be as admissible as a written confession; in 
fact, they had no recollection of having said anything to 
appellant from the time of the latter's admonition against 
note-taking until after the confession in question (Tr. 77). 

(c) After the interrogation was finished, 
Sergeant Keahon requested appellant to give 2 statement in 
his own handwriting and appellant refused (tr. 61). And 
when the Sergeant asked appellant if he would sign a type- 
written statement incorporating what he had said orally, 
appellant likewise refused (Tr. 61). And appellant also 

| 


refused when the Sergeant said: “Well, from what you have 
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told me, I am going to write it up. 


Will you read it and 
sign it>" (Tr. 61) .* 


STATEMENT OF POINTS 
——S UE POINTS 


The Court below erred in holding the appellant's 
oral confession admissible where, 


despite this Court's 
instructions: 


(a) there was no evidence adduced at the remand 
hearing that appellant understood, at the time and under the 
circumstances of the confession, 


that such an Oral confession 
was admissible; 


<j 


SUMMARY OF ARGUMENT 

The record was remanded for a hearing on the 
question of intelligent waiver in the light of the€@xtra- 
ordinary occurrence during appellant's statements. This 
occurrence, and its significance, were the focal points of 
this Court's remand instructions. 

Nonetheless the trial court openly ignored the 
occurrence and held that appellee had carried its burden of 
proving a knowing waiver without any evidence indicating 
that, under the circumstances, appellant understood the 
admissibility of oral confessions. The findings on remand 


GEE Tht aeRO ISA oD 
are not only contrary to the evidence adduced, but openly 


EERE ——EEESES—eEeEeE——e—e—eee 
defy this Court's instructions as to the significance 


appellant's conduct and the issue created thereby. 


ARGUMENT 


The Trial Court Simply Ignored the 
Problem it was Ordered to Consider 


There is something make-believe in the trial 
court's incredible disposition of the remand. In brief, the 
court simply refused to deal with this case. 

Specifically, one searches the findings and conclu- 
sion in vain for even a single reference to the key event -- 
appellant's refusal to continue talking if there was any 
note-taking and his resumption only after Sergeant Keahon 


put away pencil and paper. 
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, Rather than coming to grips with what was involved 
in the case -- appellant's actual conduct and the strong 
inferences flowing therefrom -- the court chose to rest its 
conclusion exclusively on matters that were not in controversy 
and that were not new. Thus the findings are confined solely 
to the fact that 1I.Q. tests demonstrated that appellant was 
at least of low average mentality [it was never suggested 


that he was not], that appellant was not drunk or drugged, nor 


were the surroundings noisy, [the same], that the Miranda 


warnings had been given to him several times [which had been 
freely conceded in this court in No. 21,426], and that the 
word "say" has a clear meaning [a circumstance of which this 
Court was not unaware in No. 21,426]. And on these abstrac- 
tions, t e triad -OUrt aifirmatively answered e eoretica 
question it thought should govern the outcome -- should not 
a person of appellant's apparent intelligence understand the 
meaning of the word "say" (irrespective of, and without 
giving effect to, the undisputed evidence of his actual 
conduct to the contrary)? 

It is respectfully suggested that the findings 
cannot stand for the basic reason that they totally ignore 
the most telling fact -- the import of appellant's conduct. 

[Perhaps the trial court's curious path is ex- 
plained by its basic misconception of the remand -- that the 


hearing was ordered by this Court for the purpose of dealing 


with "the defense of being unable to comprehend or under- 
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stand" (Tr. 5). But the issue was not that simplistic. 
Unfortunately, the court refused to acknowledge that the 
hearing was ordered for the purpose of considering actual-— 
ities -- for example, what, if anything, appeared to indi- 
cate that the appellant realized that an oral confession 
was as admissible as a written one, where appellant had 
unequivocally refused to speak if notes were taken and had 


resumed speaking only after Sergeant Keahon had put pencil 


The Evidence Further Reinforced 
the Absence of Intelligent Waiver 


The remand was for the purpose of permitting 
appellee an opportunity to overcome the strong inference 


against intelligent waiver reflected by appellant's prohibi- 
— ===. 


*It is perhaps imprecise to say that the trial court totally 
ignored appellant's refusal to speak if Sergeant Keahon took 
notes, because at one point it attempted to determine whether 
this occurrence -- the focus of the remand —-- might not be 
eliminated from the case. Specifically, the court undertook 
to question Sergeant Keahon (Tr. 67 et seq.) as to whether 
the refusal to speak with note-taking might have occured 
after the confession in question, and the Sergeant seemed to 
agree (Tr. 68-69). However, after recess and opportunity to 
review the transcript -- and under redirect examination by 
appellee's counsel -- Sergeant Keahon forthrightly stated 
that the refusal to speak with SEE occurred prior to 
the confession in question (Tr. 74). 


Thus, the result of the court's sole excursion into the note- 
taking prohibition was to put to rest the suggestion (Opinion, 
p. 25) that the incident occurred, a after the 
confession. 
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tion against note-taking -- evidence that "Sergeant Keahon 

admonished him that even an oral confession would be used 

against him" or other evidence "comparable in quality". 
Against that background, it is clear that the 


confession cannot stand. The only fresh evidence of what 


occurred on the day in question confirms, rather than over- 


comes, the! absence of intelligent waiver. The police officers 


were unanimously agreed that appellant was extremely cooperative 
at all times. Yet he would have nothing to do with a written 
confession even after it was all over. And, of course, as 
anticipated, Sergeant Keahon conceded that there was no 
discussion with (or warning to) appellant, following the 
prohibition on note-taking, that an oral confession would be 
equally admissible. Taking this aspect one step further, the 
officer's conduct could only have confirmed appellant's 

belief that oral confessions were no good. What other impres- 
sion could possibly result from Sergeant Keahon's continuing 
requests for written statements? And what else could have 
been appellant's understanding when, even after all was over, 
he refused those repeated requests? 

It is respectfully submitted that the remand 
evidence not only failed to carry appellee's heavy burden -- 
on the contrary, it re-enforces the view that appellant 
clearly did not understand that an oral confession was admis- 


sible. And that result cannot be changed, as the court below 


tried to do, by attempting to ignore the actual events of the 


=]]— 


y in question. the findings on remand should be vacated 


the confession held to be inadmissible, 


CONCLUSION 
Lt ON 


granted, 


Respectfully Submitted, 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Does the evidence support the hearing court’s determi- 
nation that appellant knowingly waived his right against 
compulsory self-incrimination? 


* The record in this case has been before this Court as Frazier 
v. United States, D.C. Cir. No. 21,426, decided March 14, 1969, 
modified June 21, 1969. 


Uniteh States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,528 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


EUGENE R. FRAZIER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was convicted of robbery, in violation of D.C. 
Code § 22-2901, after a trial by jury before District Judge 
George L. Hart, Jr., on July 6 and 11, 1967, and was 
sentenced on October 13, 1967, to imprisonment for five 
to fifteen years, Appellant appealed from that conviction, 
and this Court, with one judge dissenting, in an opinion 
rendered March 14, 1969, and subsequently modified, re- 
manded the record in this case to the District Court to 
determine whether appellant waived his right against 
self-incrimination. Frazier v. United States, D.C. Cir. No. 
21,426, decided March 14, 1969. After an evidentiary 


(1) 


2 


hearing on August 28, 1969, the District Court found 
that appellant had waived his Fifth Amendment right 
and ruled that the judgment of conviction would remain 
in effect. This appeal followed. 

Two plainclothes officers of the Metropolitan Police De- 
partment, Officers James D. Sandy and James W. Mc- 
Ginnis, who were looking for appellant, observed him 
around 4:15 p.m. on September 7, 1966, and immediately 
arrested and handcuffed him without a scuffle (Tr. 29, 
36).1 While Officer McGinnis called for transportation, 
Officer Sandy advised appellant “of his rights” by reading 
to him from a police form card, PD-47 (Tr. 29, 36; see 
also Frazier v. United States, supra, slip op. at 18 n.7 
(dissenting opinion) ), after which appellant looked at the 
officer and said, “You didn’t have to read it to me in the 
first place. I already knew my rights.” (Tr. 29-30.) Ap- 
pellant was taken to No. 13 precinct, arriving there around 
4:30 p.m., and was searched. After that search revealed 
$103 (Tr. 32, 37), McGinnis asked appellant if he had 
obtained that money from a robbery that morning. Ap- 
pellant denied participating in that holdup, but did admit 
that he had been present (Tr. 38). Officer Sandy con- 
tacted Detective Sergeant Robert T. Keahon of the Rob- 
bery Squad while Officer McGinnis was talking to appel- 
lant about his narcotic “use” (Tr. 39). After a delay in 
obtaining transportation due to vehicle problems, appel- 
lant left for the Robbery Squad office in a patrol wagon, 
for processing, around 5:00 p.m. (Tr. 32). Both officers 
noted that appellant was not drunk, dazed, on narcotics 
or upset (Tr. 31, 37). Officer McGinnis observed, “He 
was very cool, very calm; just as if it was something that 
happened every day.” ? (Tr. 37.) 


1 Hereinafter the remand hearing transcript of August 28, 1969, 
will be cited as “Tr.” 


2On March 28, 1966, appellant had been arrested by Officer 
William N. Durkey of the Metropolitan Police for an assault with 9 
gun (Tr. 78-79). After Officer Durkey read to appellant the PD-47 
and gave him a copy of that card, appellant denied having had a 
gun and then said he had nothing further to say (Tr. 79). 
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Appellant arrived at the Robbery Squad office around 
5:20 p.m. on September 7 and was met by Detective Ser- 
geant (now Lieutenant) Keahon. The squad office was a 
large room that was quiet and empty except for Detective 
Sergeants Keahon and Fury (Tr. 41-48). Keahon re- 
moved the handcuffs from appellant’s wrists and read him 
the PD-47, line by line (Tr. 44). After appellant had 
read that card also, Sergeant Keahon read to him another 
police department form, PD-54,° which is a “consent-to- 
speak” form. Appellant also read that form for himself 
(Tr. 45). Detective Sergeant Keahon testified: 


I asked him if he understood the form [PD-54]. He 
stated that he did. I asked him if he knew that he 
had the right to have counsel. He stated that he did. 
And he stated that he didn’t want counsel; if he 
wanted a counsel he could get one in the morning. 
He didn’t use the term “counsel.” He said, “If I 
want a lawyer, I'll get one in the morning.” 

I asked him if he knew that anything he said to 
us could be or would be used against him in court. 
And he stated that he did. He said, “I know my 
rights.” (Tr. 48.) 


Appellant signed the PD-54 at 5:30 p.m. (Tr. 47). 

After appellant had agreed to talk, Detective Sergeant 
Keahon started to explain to him why he had been ar- 
rested by reading the arrest warrant to him. However, 
appellant interrupted him and persisted in saying he 
wanted “to clear Teddy” from any implication in a 
High’s store robbery (Tr. 48-49). Sergeant Fury ob- 
tained a photograph of one Theodore Moore, and when 
asked, appellant stated that Moore was “Teddy” (Tr. 49). 
Appellant then began to admit several different robberies 


’ The language of this form is identical to the PD-47 except for 
the addition of the following paragraph: 


Consent to Speak 
I know what my rights are. I am willing to make a statement 
and answer questions. I do not want a lawyer. I understand 
and know what I am doing. No promises or threats have been 
made to me or used against me. (Tr. 47.) 
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and two shootings while the police mainly asked clarify- 
ing questions as to names and locations (e.g., Tr. 50, 57). 
Approximately ten minutes after he had agreed to talk, 
appellant mentioned committing the holdup in the case at 
bar, and the police then obtained the name and address 
of the store from their files (Tr. 50). When asked if that 
was the correct one, appellant said it was and described 
how the robbery happened (Tr. 50). A few minutes after 
appellant signed the PD-54 and before his admission in 
this case, appellant, when he noticed Detective Sergeant 
Keahon taking notes, stated, “No, don’t put anything 
down.” “Don’t write anything.” (Tr. 52, 73; compare 
Tr. 67-71 with Appellant’s Brief at 9, footnote.) Keahon 
ceased writing because he did not “want to start arguing 
with” appellant (Tr. 52-53). 

The questioning ended when appellant said, “That’s it; 
that’s all I know and that’s all I’m going to tell you.” 
(Tr. 60.) Appellant then refused to sign any written 
statement or composite of the preceding events (Tr. 61). 
Appellant was taken to the Identification Bureau around 
7:30 p.m., where he was fingerprinted and photographed, 
and from there he was taken to the cell block about 7:45 
p.m. (Tr. 56). During the period between his admission 
in this case and his fingerprinting, appellant continued 
to recite his part in various robberies and shootings and 
even reenacted one crime—The High’s store holdup—after 
the witnesses could not identify him (Tr. 58-56). Also in 
the course of this period the officers asked appellant var- 
ious questions for their paperwork and even obtained 
sandwiches and coffee (Tr. 58). 

Detective Sergeant Keahon testified that over his years 
on the Robbery Squad he had interviewed thousands of 
people and in his opinion appellant voluntarily and will- 
ingly gave his statements (Tr. 66-67). He noted that ap- 
pellant was very cooperative and did not appear upset or 
distressed (Tr. 60). The only time he thought appellant 
was lying was when he stated he used fifteen caps of 
heroin a day, but yet did not show any signs of with- 
drawal (Tr. 67). 
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On September 8, 1966, appellant was brought before 
the United States Commissioner to be presented on a 
robbery charge (Tr. 81). Appellant, when queried, told 
the Commissioner that he did not want an attorney (Tr. 
64, 82). 

Doctor Eugene C. Stammeyer of Saint Elizabeths Hos- 
pital, a clinical psychologist, testified that the hospital 
records indicated that appellant was admitted to Saint 
Elizabeths on December 8, 1966, and various psychological 
tests were performed. Appellant was found to have an 
1.Q. of 85, but “there were indications that he was con- 
siderably brighter than that.” (Tr. 10.) Appellant was 
of “at least low average native abilities.” (Tr. 11.) On 
the basis of his review of appellant’s records and his par- 
ticipation in appellant’s testing and staff conference, Doc- 
tor Stammeyer was of the opinion that appellant could 
comprehend the substance and appreciate the meaning of 
the language used in the PD-47 form (Tr. 12-17). The 
court then asked and the doctor answered as follows: 


THE COURT: In your opinion, would there be 
any question whatsoever as to his ability to under- 
stand fully the import of that warning? 

THE WITNESS: No, Your Honor, in my opinion 
there wouldn’t be any question. (Tr. 17-18.) 


After the Government rested, the court and the prose- 
cutor informed appellant that if he testified anything he 
said could not be used against him at a subsequent trial 
(Tr. 84-87) ; however, appellant expressed distrust‘ con- 
cerning that advice and declined to offer any evidence. 
After hearing argument the court made findings of fact 
(Tr. 91-94) and found that appellant knowingly and in- 
tentionally waived his Fifth Amendment rights. The court 
stated: 


+In response to the prosecutor’s comment that appellant would 
have testimonial immunity if he testified (Tr. 86-87), appellant’s 
counsel replied: “I appreciate the Court’s feelings, but I am 
awfully suspect of the Government’s.” (Tr. 87.) And again, “I 
accept what the Court has said. But when you start getting help 
from the Government, you are in trouble.” (Id.) 
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[I]t is beyond belief to this Court that anyone of 
this man’s intelligence, who has had this warning 
read to him as many times as we know that he has 
had it read to him and who has read it himself as 
many times as we know that he has read it, and who 
has had actually in his possession, where he could 
keep a copy of the form, would not have fully un- 
derstood that anything he said could be used against 
him. (Tr. 93.) 


ARGUMENT 


The evidence adduced at the evidentiary hearing suf- 
ficiently showed that appellant knowingly waived his 
right against self-incrimination. 


(Tr. 17, 30-31, 36-37, 41-61, 91-94; Trial Transcript 
30, 38, 51-52, 92, 113-114) 


Appellant argues that the trial court not only com- 
pletely ignored this Court’s reason for remanding this 
record, but also erred in finding an intelligent waiver 
when faced, as appellant contends, with evidence com- 
pelling a contrary result. We submit that the evidence 
supports the trial court’s findings and therefore appel- 
lant’s contention should fail. 

In Frazier v. United States, supra, this Court remanded 
the record in this case to determine the effectiveness of 
appellant’s waiver of his Fifth Amendment rights, 1.e., 
whether appellant voluntarily and knowingly waived that 
right. That remand was occasioned by an equivocal state- 
ment which appellant made during his admissions, and 
this Court “had neither evidence nor findings to dissipate 
the potential of that development as an indication that 
he misunderstood the legal efficacy of an oral confession.” 
Pettyjohn v. United States, D.C. Cir. No. 21,666, decided 
May 16, 1969, slip op. at 13-14 n.9 (Robinson, J., con- 
curring) ; accord, United States v. McNeil, D.C. Cir. No. 
22,360, decided October 31, 1969, slip op. at 7 n.21. This 
Court now has those findings. 
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As has been stated many times, an “appellant must 
shoulder” a large burden in overcoming a trial court’s 
findings. E.g., United States v. Long, D.C. Cir. No. 
23,382, decided February 2, 1970, slip op. at 5. “[OJnly 
if the judge’s decision lacks substantial support in the 
evidence” will an appellate court “alter it.” United States 
v. McNeil, supra, slip op. at 6. This standard is especi- 
ally appropriate in the case at bar, since the only jurist 
to observe appellant’s demeanor was the trial judge; the 
record does not even contain a cold recitation of appel- 
lant’s expressions so as to allow this Court to gain some 
insight into his thought processes. Thus, although the 
Government had a heavy burden to meet in showing that 
appellant knowingly relinquished his Fifth Amendment 
right, the trial judge found that the Government had suc- 
cessfully borne that burden; now appellant must shoulder 
one of his own. 

As Miranda v. Arizona, 384 U.S. 486 (1966), teaches, 
a confession given while an accused is in custody and 
without an attorney is constitutionally suspect. 


If the interrogation continues without the presence 
of an attorney and a statement is taken, a heavy 
burden rests on the government to demonstrate that 
the defendant knowingly and intelligently waived his 
privilege against self-incrimination and his right to 
retained or appointed counsel. Jd. at 475. 


As the Court explained, the burden rests on the Govern- 
ment because it is responsible “for establishing the iso- 
lated circumstances under which the interrogation takes 
place and has the only means of making available corrob- 
orated evidence of warnings given during incommunicado 
interrogation ....” Id. at 475. Although the Govern- 
ment must face a heavy burden in showing an effective 
waiver, it does not bear an impossible load, for as this 
Court stated in Pettyjohn v. United States, supra, slip 
op. at 5-6, a person can intelligently and voluntarily waive 
an important constitutional right. Since “[a] waiver is 
ordinarily an intentional relinquishment or abandonment 
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of a known right or privilege,” * the reason why an ac- 
cused waived his right® is not important so long as he 
knew what his alternatives were and voluntarily made a 
choice. 

In determining whether an accused waived his rights, 
2 court should examine the “particular facts and circum- 
stances surrounding that case, including the background, 
experience, and conduct of the accused.” Johnson v. 
Zerbst, supra note 5, 304 U.S. at 464. Since it is impos- 
sible to probe the human mind to scrutinize its opera- 
tions, and in view of the delicate position of an accused 
at trial, the ultimate determination on the issue of waiver 
must be made by a standard of reasonableness. Compare 
Pettyjohn v. United States, supra, slip op. at 6-7, with 
Frazier v. United States, supra, slip op. at 21-24 (Bur- 
ger, J., dissenting), with Pettyjohn v. United States, 
supra, slip op. at 14-15 (Robinson, J., concurring). This 
is the approach the Supreme Court apparently took in an 
analogous situation. Frazier v. Cupp, 394 U.S. 731, 738 
(1969). 

In the case at bar there is no question that the warn- 
ings were given as required by Miranda, nor is there any 
issue as to the voluntariness of the statements. The only 
issue before this Court is whether appellant knew what 
his alternatives were. We submit, that as the trial court 
found, appellant was aware that if he said anything it 
could be used against him, either in oral or in written 
form. 

Doctor Stammeyer testified that appellant had the abil- 
ity to comprehend fully (Tr. 17) the “rather simple ad- 
vice and admonitions incorporated into the warnings.” 
Pettyjohn v. United States, supra, slip op. at 18 (Robin- 


8 Johnson V. Zerbst, 304 U.S. 458, 464 (19388). 


6 The case at bar is an excellent example of the futility of trying 
to ascertain why an accused would confess. Appellant may have 
told his story because of a guilty conscience due to Moore, because 
of a desire to gain prominence, or because of the reason expressed 
in note 7, infra. 
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son, J., concurring). Those warnings were read to appel- 
lant three times on September 7, and he also read them 
himself at least two times that day (Tr. 92). Both the 
PD-47 and PD-54 use the word “say,” and in fact the 
PD-54 consent section is entitled “Consent to Speak.” 
Appellant’s actions, not only on the day of his admissions, 
but also at the time of his prior arrest on March 28, in- 
dicate that he knew an oral admission could be used 
against him. When he was arrested in March, he made 
an exculpatory statement and then refused to say any- 
thing else (Tr. 79). Even while he was admitting his 
participation in numerous robberies, he still denied hav- 
ing committed the Market robbery earlier that day (Tr. 
51). After appellant had finished making his admissions 
he said, “That’s all I’m going to tell you.” (Tr. 60). 

There are many other facts in the record which sup- 
port a finding of a knowing waiver. All of the occurrence 
witnesses testified that appellant did not appear upset, 
distressed, or confused in any way; he was calm, cool and 
collected (Tr. 30-31, 36-37, 58-59). Appellant was not 
“interrogated” in the sense feared by the Court in Mir- 
anda. He was not subjected to a lengthy incommunicado 
interrogation, for his admission came within minutes 
after his arrival at the Robbery Squad office. He was not 
subjected to coercion, either physical or psychological, so 
that his admission would be the product of threats, trick- 
ery or cajolery. Miranda v. Arizona, supra, 384 U.S. at 
449-55. As the hearing judge indicated, appellant 
“gushed” forth his admissions (Tr. 93). 

The only indications that appellant may not have un- 
derstood the dangers of any statement are the equivocal re- 
mark, “Don’t write anything,” and his subsequent refusal 
to sign any statements. While those utterances may give 
rise to an inference that appellant did not understand 
his alternatives, they are also subject to different inter- 
pretations. For example, he may have reasoned that if 
he ever decided to recant his decision to talk, he could 
always deny he said anything and it would then be his 
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word against that of the police.” See United States v. 
McNeil, supra, slip op. at 408; Pettyjohn v. United States, 
supra, slip op. at 4-5. The only person who can ever 
know why appellant made those remarks is appellant him- 
self, and appellant refused to supply that information 
(Tr. 84-87). 


Moreover, it is noteworthy that at no stage in the 
proceedings has the appellant ever denied that he 
understood the warnings given him, and while a de- 
fendant does not have the obligation to testify him- 
self or to offer testimony, a court cannot supply evi- 
dence that is lacking. United States v. Hayes, 385 
F.2d 375, 378 (4th Cir. 1967), cert. denied, 390 U.S. 
1006 (1968). 


We submit that the trial court did not ignore this 
Court’s decision, but in fact fully complied with it. We 
also maintain that the trial judge’s findings are sup- 
ported by the evidence and that appellant has failed to 
carry his burden on appeal. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the find- 
ings of the hearing court and the judgment of conviction 
should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
THOMAS C. GREEN, 
JOHN O’B. CLARKE, JR., 
Assistant United States Attorneys. 


7 The evidence at both the trial and the hearing support this 
latter possibility. See trial transcript 30, 88, 51-52, 92; compare 
trial transcript 118-114 with Tr. 53. 
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